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after, on June 28, 1972, Birnbaum was sentenced under 
the applicable penalty provisions to a mandatory minimum 
term of five years’ imprisonment, without eligibility for 
parole. 


Birnbaum’s conviction was affirmed on appeal. United 
States v. Bynum, 485 F.2d 490 (2d Cir. 1973), vacated 
and re manded for further conside ration, 417 Us: 903 
(1974), aff'd on reconsideration after remand to the 
District Court, 513 F.2d 533 (2d Cir. 1975), cert. denied, 
44 U.S.L.W. 3273 (U.S. Nov. 11, 1975). 


On November 21, 1975, Birnbaum moved to reduce 
or modify his sentence, requesting an absolute reduction 
of his sentence to a period of incarceration of less than 
five years or, alternatively, immediate eligibility for 
parole consideration pursuant to 18 U.S.C. § 4208(a) (2). 
The motion was supported by an affidavit of counsel, 
claiming (1) that, after Birnbaum’s sentencing, it be- 
came permissible to sentence narcotics violators co terms 
of imprisonment of less than the mandatory minimum 
five years and (2) that the defendant was worthy of a 
reduction of his sentence, because after his narcotics 
offense he had operated a trucking business and supported 
his ailing mother. This motion was denied by endorse- 
ment decision on November 21, 1975. 


ARGUMENT 


The District Court did not err in failing to reduce 
or modify Birnbaum’s sentence. 


Birnbaum argues, first, that the District Court was 
possessed of power to both reduce his sentence or modify 
it to permit immediate parole consideration under 18 
U.S.C. £4208(a) (2) end, second, that he advanced 


such compelling reasons to support his motion that it 
should have been granted. These arguments are fri- 


volous. 


The short answer to Birnbaum’s contentions is that 
the District Court was entirely without power to grant 


) 
the relief requested. While amendments to the narcotics 


laws enacted in 1970 did away with provisions prescrib- 
ing mandatory minimum sentences, those provisions re- 
mained in effect, pursuant to a savings clause, for all 
those defendants, such as Birnbaum, who committed their 
offenses prior to the effective date of the amendment. See 
Warden V. Marrero, 417 U.S. 653 (1974); Bradley V. 
United States, 410 U.S. 605 (1973): United States V. 
Kella. 490 F.2d 1095 ‘2d Cir. 1974); United States V. 


Fiotto. 454 F.2d 252 (2d Cir. 1972). Thus, the five-year 


mandatory minimum sentence veceiyed by Birnbaum could 
not be reduced without violating convressional enactments. 


Equally unavailing i Birnbaum’s request for imme- 
diate parole consideration under 18 U.S.C. § 4208+a) (2). 
While Congress has recently enacted a 1974 amendment 
to the nareotics laws which allows narcotics offenders 
such as Birnbaum, who were convicted under no-parole 
penalty provisions, to receive parole consideration under 
18 U.S.C. § 4202 after having served one-third of their 
sentences, this amendment does not allow for immediate 
parole consideration pursuant to 18 U.S.C. $ 4208(a) (2). 
Pub. L. 93-481, 88 Stat. 145% (1974)." Accordingly, the 


The 1974 amendmen vid in relevant part, that: 
“Section 702 of the ‘ led Substance Act is amended 
by adding at the end there t following new subsection 
Notwithstanding iol a of this section 
tion 1103, section 4202 of titie . United States 
apply to any individus convicted under any of 
repealed by this title or tith without re gard 
the terms of any sentence imposed on such individual 


under such law’ footnote omitted 


District Judge did not have tne yj to modify Birn- 
baum’s sentence, as requested to permit imn ecliate parole 


consideration under * 42s 


But even assuming arguendo that the District Judge 


i 
baum’s sentence, he could not be said to have abused his 


Was possessed ol the power lo reduce or modify Birn- 


discretion in denying the relief requested. In United 

States V. Slutsky, 514 F.: 1222, 1226 12d Cir. 1975) 

this Court summarized the principles applicable to ap- 
peals from Rule 35 motions: 

“A motion for reduction of sentence is essen- 

ially a plea for leniency and also affords the judge 

en opportunity to reconsider the sentence in light 

any new information about the defendant or 

w case...” United States v. Ellenboqgen, 390°F.2d 

$7, 543 12d Cir.), cert. denied, 393 U.S. 918, 89 


S. Ct. 241, 21 L. Ed. 2d 206 (1968). Ordinarily 


the disposition of the motion is within the sound 


discretion of the district judge, and the scope of 

appellate review is quite narrow. United States v. 

Stumpf, 476 F.2d 945 (4th Cir. 1973); United 

States Vv. Jones, 444 F.2d 89 12d Cir. 15 

also United States V. Bickoff, 531 Fu 

Cir. 19761; United States v. Cardi, 519 F.2d 309 

7th Cir. 1975); United States v. H. B. Gregory 
“% TWO +7th Cir. 1974), cert. de nied, 
1007 (1975). 


In the face of these principles it cannot be said that 
the District Court erred in denying Birnbaum’s “plea for 
leniency.” Birnbaum was conv ied for his involvement 
in a large narcotics conspiracy involving “one successful 
robbery, together with the near fatal shooting of the 
victim, another aborted robbery and an elaborate plan to 


murder a corrupt New York City patrolman, who was 


thought to be cooperatit A +] thorities.” 

F.2d 490, 493. The proof at ial showed Birnbaun 

a middleman and selle’ iti-k ram quantitic 
heroin for large an ! ! ad at 49% In light 
of these fac prnbu : ! which, together with 
two others, as th hort { . \ the thirteen co 
conspirators, ) eet >. “34 n.1. demenstrated 
exercise of more than a sl’ ght degree of lenienty by the 
District Judge. The claim that the District Judge abused 
his discretion in not further reducing Birnbaum’s sentence 
for this serious offer ¢. ) n his counsel's affidavit 


submitted to show that Birnbaum operated a trucking 
g 


business and supported his ailing mother between the time 


of arrest and his sentence, Is 


CONCLUSION 


The order of the District Court should be affirmed. 
Respectfully submitted, 


ROBERT B. FISKE, JR., 
United States Attorney for the 
Southern District of New York, 
Attorney for the United States 


of Lime ca 


W. CVULLEN MACDONALD, 
LAWRENCE B. PEDOWITZ, 
A ssistant > ited Ntates Attorin 


Of Counsel. 
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